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READ, J.:

In 1995, Linda Graev and Lawrence Graev Tiled separate
divorce actions, which were subsequently consolidated. On April
18, 1997, they entered into a settlement agreement that was

incorporated, but not merged, into a judgment of divorce entered
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and filed in June 1997. As relevant to this appeal, the
agreement required Mr. Graev to pay Mrs. Graev spousal support
payments in the amount of $10,000 per month, subject to a
specified maximum cost-of-living adjustment, until the earlier of
August 10, 2009 or the occurrence of any of four "termination
events'; namely, the wife"s remarriage or death, the husband®s
death, or "[t]he cohabitation of the Wife with an unrelated adult
for a period of sixty (60) substantially consecutive days.'" The
agreement did not define "cohabitation."

On September 7, 2004, Mr. Graev advised Mrs. Graev that
her cohabitation with MP, an unrelated adult male, had been
"documented and photographed by professionals retained by [his]
counsel.”™ Invoking the separation agreement®s provision for
termination in the event of cohabitation, Mr. Graev therefore
ceased making spousal support payments as of September 2004.

On October 13, 2004, Mrs. Graev moved in Supreme Court
by order to show cause to enforce the settlement agreement"s
maintenance provisions; on October 29, 2004, Mr. Graev
cross-moved for summary judgment on the ground that a termination
event had occurred. Mr. Graev essentially took the position that
Mrs. Graev and MP were cohabiting within the meaning of the
settlement agreement because MP had stayed overnight in Mrs.
Graev®s vacation home in Connecticut for at least 60
substantially consecutive days during the summer of 2004, as

borne out by surveillance. Further, he contended, there was an
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"obvious serious relationship”™ between Mrs. Graev and MP, and MP
was Mrs. Graev®s "lover and life partner,' as illustrated by the
number of family occasions -- weddings, birthdays and the like --
they attended as a couple.

Mrs. Graev argued that she did not *cohabit™ with MP
during the summer of 2004 because their relationship had long
been platonic, as proven by evidence of MP"s sexual incapacity

and her diminished sexual desire caused by prescribed medication.

In Mrs. Graev®s view, "use [of] the word "cohabitation® — rather
than "living together®™ or “residing” . . . plainly mean[t] having
sexual relations.”™ In response, Mr. Graev insisted that

"cohabitation could not possibly require "sexual relations™"
under the law and the plain meaning of the settlement agreement,
which was intended to be less stringent than section 248 of the
Domestic Relations Law.?!

In subsequent dueling submissions to the motion court,
Mrs. Graev for the first time pointed to "a body of New York
cases where termination of maintenance was not permitted [where]
there was no economic unit shown.”™ For his part, Mr. Graev
reprised his argument that "cohabitation [was] not synonymous
with, and [did] not require a showing of "sexual relations, ™" but

rather encompassed a "variety of factors,"™ none of which was

This provision vests trial judges with discretion to annul
support payments "‘upon proof that the wife is habitually living
with another man and holding herself out as his wife" (Domestic
Relations Law § 248 [emphasis added]).
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dispositive.

On February 14, 2005, Supreme Court granted both
parties®™ motions to the extent of ordering a hearing to determine
whether Mrs. Graev®s relationship with MP constituted
"cohabitation™ within the meaning of the separation agreement.
The motion court First acknowledged that "“the parties®™ agreement
relating to "cohabitation® draws from, but is far more expansive
than, the language found in section 248 of the Domestic Relations

Law. Next, the court stated that whether Mrs. Graev was having
sexual intercourse with MP was "not conclusive.” Rather, "sexual
intimacy may be one of the elements that a court could consider."
Given the absence of a definition of *cohabitation™ 1in
the separation agreement, Supreme Court determined that "“the
plain meaning of" the word should be examined, as well as various
New York cases, none of which "narrowly construed "cohabitation”
in the manner [Mrs. Graev] suggest[ed]." The motion court opined
that cohabitation consist[ed] of several elements that [Mr.
Graev] must establish by a preponderance of the evidence at a

hearing,"™ but did not identify or suggest how much weight to give

any individual element. The court twice cited Brown v Brown (122

AD2d 762, 763, 764 [2d Dept 1986]), which held that the ex-wife

was not "liv[ing] with another man" so as to forfeit her support
payments under the terms of a stipulation where "the evidence did
not establish that [she] and her tenant shared household expenses

or a bedroom, or that they functioned as an economic unit.' The



-5 - No. 139
court also adverted to Watson v Watson (39 AD2d 660 [1lst Dept

1972] [intermittent iIntimacy with the same male does not fulfill
the requirements of Domestic Relations Law § 248]); Olstein v
Olstein (309 AD2d 697, 698-99 [1st Dept 2003] [ex-wife "resid[ed]
. with a non-relative adult male . . . for a reasonably
continuous period of more than six months"™ where she admitted to
a "romantic” relationship with her male friend, and they shared
meals and stayed overnight in the same house for requisite period

of time]); Famoso v Famoso (267 AD2d 274, 275 [2d Dept 1999] [ex-

wife did not "resid[e] with an unrelated adult male . . . for a
period of 120 days in any one [1] year™ where "resid[e]" was
defined In separation agreement as ''staying overnight' because
husband neither established that ex-wife"s male friend stayed
overnight a sufficient number of times during surveillance

period, nor, alternatively, actually resided with her in light of

evidence that he maintained a separate residence]); Markhoff v
Markhoff (225 AD2d 1000 [3d Dept 1996] [applying Domestic
Relations Law § 248]); and Scharnweber v Scharnweber (105 AD2d

1080, 1080 [4th Dept 1984] [concluding that ex-wife was not
"living" with an unrelated male at the former marital residence
where '"the evidence established that they [did] not share
household expenses or a bedroom and [did] not function as an
economic unit"], affd 65 NY2d 1016, 1017 [1985] [holding that a
separation agreement may condition a husband®s obligation to

support ex-wife "solely on her refraining from living with
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another man without the necessity for the husband to also prove
that she habitually holds herself out as the other man"s wife as
Domestic Relations Law § 248 requires']).

The hearing was held before another Supreme Court
Justice. Contending for the first time that the word
"cohabitation™ was ambiguous, Mr. Graev moved in limine for
permission to present extrinsic evidence of the 'circumstances
surrounding the separation agreement™ so as to explain what
behavior the parties intended to cover. Mrs. Graev countered
that the motion court "was able to define the term cohabitation
in accordance with the plain meaning of the term as construed by

the case law™ cited in its decision (i.e., Brown, Olstein,

Famoso, Markhopf and Scharnweber), thus "‘removing any question of

ambiguity” and establishing the law of the case.

Supreme Court denied the motion on the ground that the
motion court®s February 2005 decision held that the word
"cohabitation™ as used in the separation agreement was not
ambiguous.? By the conclusion of the ensuing trial, Mr. Graev
was arguing that Mrs. Graev and MP were cohabiting within the
meaning of the separation agreement because they consistently

shared a bed at her summer home iIn Connecticut during the summer

’As the majority in the Appellate Division subsequently
noted, however, the motion court®s ruling "did not explicitly
state that the term "cohabitation®™ was unambiguous, but iInstead
that the term had not been construed in the narrow manner that
Mrs. Graev suggested"™ initially; i.e., having sexual relations
(Graev v Graev, 46 AD3d 445, 447 [1st Dept 2007]).-
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months of 2004; their relationship was, at least at one point,
admittedly sexual® and remained romantic and exclusive for over
three years; they participated in social activities with friends
and family as a couple and split costs when dating; and they
performed chores and errands together. These facts were
basically undisputed. For her part, Mrs. Graev contended that
she and MP were not "cohabiting”™ within the meaning of the
separation agreement because the cases relied on by the motion
court "define[d] cohabitation as living together[,] with the
central element being the maintaining [of] one residence, sharing
household expenses and functioning as an economic unit.”™ And iIn
this case, it was undisputed that MP owned his own home iIn
Connecticut, where he spent considerable time, and did not
contribute to the costs of maintaining Mrs. Graev"s summer home.

In a decision and order dated March 10, 2006, Supreme
Court, again relying on the motion court®s decision, opined that
because 'cohabitation”™ was not defined in the separation
agreement, she had to consider its plain meaning and those few
New York cases construing similar termination clauses. She
referred to Black®s Law Dictionary, which defines "cohabitation”
to mean "living together, esp[ecially] as partners in life,
usufally] with the suggestion of sexual relations”™ (Black®s Law

Dictionary 277 [8th ed 2004]), but noted that, as the motion

SAccording to Mrs. Graev and MP, they started dating in
October 2002, but were sexually intimate only from January to
March 2003.
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court had ruled, "sexual iIntimacy alone [was] not determinative
of . . . cohabitation.” 1In any event, Supreme Court credited
Mrs. Graev"s and MP"s testimony that their relationship ceased to
be sexual long before the summer of 2004.

Citing Markhoff and Emrich v Emrich (173 AD2d 818 [2d

Dept 1991]), Supreme Court concluded that New York cases "find
that an essential element of cohabitation is a shared residence
with shared household expenses'™ and that '“the couple functioned
as an economic unit,"” features lacking in the bond between Mrs.
Graev and MP, which she likened to "an adult dating
relationship.” As already mentioned, Markhoff applied Domestic
Relations Law § 248 and, in any event, postdated the separation
agreement in this case. 1In Emrich, the Appellate Division

concluded that the ex-wife was not "residing on a substantially
continuous basis™ with another male (meaning "for a period not
less than sixty [60] days'™) because of '"the evidence that the
wife"s [male] friend maintained a separate residence and that his
contributions to the wife"s household expenses were sporadic and
minor' (Emrich, 173 AD2d at 819, 820).

On appeal, Mr. Graev repeated his plea that the word
"cohabitation"™ is ambiguous under New York law. Mrs. Graev
rejoined that New York courts have construed "cohabitation™ as

synonymous with "living together,"”™ which, in turn, the courts
have long held to mean sharing a residence, sharing expenses, and

functioning as an economic unit. The Appellate Division

-8 -
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affirmed, with two Justices dissenting.

The majority acknowledged that parties to a divorce
can, by agreement, alter the terms that would otherwise apply
under Domestic Relations Law 8 248, and observed that these kinds
of agreements are '‘contracts subject to the principles of
contract construction and interpretation”™ (Graev, 46 AD3d at
450). The majority then concluded that

"[a] review of New York case law shows that in the
context of these types of separation agreements, the
term cohabitation has a plain meaning which
contemplates changed economic circumstances, and is not
ambiguous. . . . [I]t is . . . sensible to presume that
attorneys using a term such as "cohabitation® iIn a
separation agreement are aware of the judicial
decisions construing the term” (1d. at 451) (emphasis
added).

According to the majority, New York judicial decisions
had consistently interpreted "‘cohabitation™ to mean "more than a
romantic relationship or series of nights spent together™ and to
require "the sharing of finances™ or "an economic relationship
akin to a shared possessory interest in one home,”™ which could be
"proven with evidence that two people keep their personal
belongings and receive their mail at the same address"™ (id. at

452, citing Salas v Salas, 128 AD2d 849 [2d Dept 1987], lv

dismissed 70 NY2d 747 [1987] [ex-wife was not "living together™
with another man because they maintained separate residences,
frequently slept in their separate residences, and did not share
household expenses or otherwise function as an economic unit]).

The majority adduced four cases to support this proposition:
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Scharnweber; Emrich; Matter of Ciardullo v Ciardullo (27 AD3d

735, 736 [2d Dept 2006] [concluding that ex-wife was not
"habitually living with a man™ or "establishing a residence with
a man' because unrebutted evidence showed that her boyfriend
"maintained a separate residence in the one-bedroom apartment he
rented from [her] and the two did not share household expenses or

function as an economic unit™); and Clark v Clark (33 AD3d 836,

838 [2d Dept 2006] [interpreting "cohabitation of the Wife with

an unrelated male,' and citing Ciardullo, Emrich and Scharnweber

for the principle that ""[a]s interpreted by New York courts, the
term cohabitation entails a relationship between a former wife
and an unrelated male who live together in the same residence and
share household expenses or function as an economic unit”
[internal quotation marks omitted]).

As for this case, the majority found that Mrs. Graev
and MP spent more than 60 substantially consecutive nights
together during the summer of 2004, and that "their relationship
became romantic iIn January 2003" (Graev, 46 AD3d at 448). These

facts were not "decisive”™ under New York caselaw, however,
because MP owned his own home and there was "absolutely no
evidence that the couple shared household expenses or functioned
as a single economic unit” (id. at 452-453). As a result, the
majority concluded that Mrs. Graev"s relationship with MP did not
amount to *"cohabitation.™

The dissent would have awarded Mr. Graev summary

- 10 -
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Jjudgment terminating his obligation to make spousal support
payments. Setting out various dictionary definitions for
"cohabitation,”™ the dissent considered it "obvious™ that "in the
context of the agreement, cohabitation mean[t] living together in
a sexual relationship for a period of 60 substantially
consecutive days™ (id. at 458); and disbelieved Mrs. Graev"s and
MP*"s testimony about the absence of sexual intimacy in their
romantic relationship after March 2003. The dissent did not
"take the position that financial interdependence [was]
irrelevant,”™ but "merely state[d] that under the terms of this
agreement, it [was] not determinative of the issue of
cohabitation, as the majority holds"™ (id. at 459).

We now reverse. We do not agree that '""the term
cohabitation has a plain meaning which contemplates changed
economic circumstances, and Is not ambiguous"™ absent an explicit
provision to the contrary in a separation agreement or

stipulation (Graev, 46 AD3d at 451), or, put slightly

differently, is necessarily determined by whether a "couple
share[s] household expenses or function[s] as a single economic
unit” (id. at 453). Rather, the word "‘cohabitation™ is ambiguous
as used In this separation agreement: neither the dictionary nor
New York caselaw supplies an authoritative or "plain”™ meaning.
Similarly, courts in other states have not ascribed a uniform
meaning to the word "cohabitation™ as used In separation

agreements (see Allen, Annotation, Divorced or Separated Spouse®s

- 11 -
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Living with Member of Opposite Sex as Affecting Other Spouse®s

Obligation of Alimony or Support Under Separation Agreement, 47

ALR4th 38, 88 6[a] and 6[b]).-

In addition to the definition in Black®"s Law
Dictionary, already set out, "cohabit" is variously defined as
"[t]o live together as husband and wife: often said distinctively
of persons not legally married” (Oxford English Dictionary [2d ed
1989]); "to live together and have a sexual relationship without
being married” (The New Oxford American Dictionary [2d ed 2005]);
"to live together as or as iIf as husband and wife” (Webster®s
Third New International Dictionary [2002]); "to live together as
husband and wife, usually without legal or religious sanction,"”
or "to live together iIn an intimate relationship”™ (Random House
Webster®s Unabridged Dictionary [2d ed 2001]); and "to live
together as or as if a married couple”™ (Merriam Webster®s
Collegiate Dictionary [10th ed 1997]). The common element in all
these definitions is "to live together," particularly in a
relationship or manner resembling or suggestive of marriage, and
New York courts have, in fact, used the word "cohabitation™
interchangeably with the phrase "living together™ (see e.g.,
Markhoff, 225 AD2d at 1001; Olstein, 309 AD2d at 698;
Scharnweber, 65 NY2d at 1017). Ultimately, however, "living

together™ as if husband and wife is no less opaque than
"cohabitation': both bring to mind a variety of physical,

emotional and material factors, and therefore might mean any

- 12 -
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number of things in a separation agreement, where otherwise
unexplained In the text, depending on the parties™ intent. For
example, the parties here might reasonably have meant
"cohabitation™ to encompass whether Mrs. Graev engaged iIn sexual
relations with an unrelated adult; whether she and the unrelated
adult commingled their finances or -- just the opposite --
whether she supported the unrelated adult financially; whether
she and the unrelated adult shared the same bed; or some
combination of these or other factors associated with living
together as if husband and wife.

Nor does New York caselaw establish a distinct meaning
-- "changed economic circumstances'™ -- for "cohabitation.'™ The
argument that it does stems from the Appellate Division®s one-

paragraph, frequently cited decision in Scharnweber, which we

affirmed. In that case, Supreme Court concluded that an
unrelated male was living with Mrs. Scharnweber in the former
marital residence, which entitled her ex-husband to cease support
payments and required her to pay $10,000 to discharge a second
mortgage. There are no facts recited in the Appellate Division®s
decision. The record on appeal, however, discloses that Mrs.
Scharnweber, who was 43 years old, was having an affair with her
daughter®s former boyfriend, who was 24 years old. The boyfriend
moved Into a house 300 yards down the street from the former
marital residence, first house-sitting for the absent owner and

subsequently renting a room. He gave Mrs. Scharnweber or her

- 13 -



- 14 - No. 139
teenage daughter (the cook in the family) money to purchase food,
and routinely took his meals with Mrs. Scharnweber and her
children at the former marital residence; he also occasionally
helped her out with car payments. Both Mrs. Scharnweber and her
boyfriend testified that he did not sleep overnight with her in
the marital residence (he worked a night shift; she worked during
the day).

The Appellate Division reversed, concluding that 'the
evidence established that [Mrs. Scharnweber and her boyfriend]
[did] not share household expenses or a bedroom and [did] not
function as an economic unit” despite the boyfriend®"s financial

contributions for food and transportation (Scharnweber, 105 AD2d

at 1080). In our memorandum decision, we stated that the facts
in the case, which we did not describe, "more nearly comport[ed]
with the Appellate Division®s view" than with Supreme Court®s,
and so the ex-husband "failed to establish the cohabitation

required by the agreement' (Scharnweber, 65 NY2d at 1017). We

did not equate the word "cohabitation”™ with "*changed economic
circumstances'™ alone. Indeed, the Appellate Division in

Scharnweber indicated that whether Mrs. Scharnweber and her

boyfriend shared a bedroom (unlike Mrs. Graev and MP, they did

not) was also a relevant factor (see also Brown, 122 AD2d at

764) . Whille more recent Appellate Division decisions --
particularly Ciardullo and Clark -- may be read to imply, as the

Appellate Division held in this case, that there can be no

- 14 -
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""cohabitation™ without changed economic circumstances, we have
never taken this position and decline to do so now. In addition,
as Mr. Graev points out, Ciardullo and Clark were handed down
long after the drafters of the separation agreement in this case
had finished their work, and so could not have influenced it.

The ambiguity of the word "‘cohabitation™ in this
separation agreement is illustrated by the shape-shifting "plain”
meanings and positions advanced by the parties over the course of
the litigation. Initially, Mr. Graev claimed that Mrs. Graev and
MP were cohabiting because MP stayed overnight In Mrs. Graev™s
house for 60 substantially consecutive days, and shared a close
social, familial-like relationship. Mrs. Graev objected that

"cohabitation™ did not mean "living together,” and "plainly”
meant only "having sexual relations.™

After the motion court ruled that *cohabitation®
encompassed many different elements, and not just sexual
intimacy, Mr. Graev argued that the word "cohabitation™ was, in
fact, ambiguous, and therefore extrinsic evidence was required to
flesh out its meaning for these parties. Mrs. Graev then tacked
about, contending that "‘cohabitation™ was, after all, synonymous
with "living together,”™ and that the "plain meaning of
[cohabitation] as construed by the case law" entailed a shared
residence, shared household expenses and living together as an

economic unit. Having won below on this basis, Mrs. Graev makes

the same assertions here. For his part, Mr. Graev insists -- in

- 15 -
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line with the dissent in the Appellate Division -- that
"cohabitation™ plainly contemplates solely a series of 60 more-
or-less consecutive nights spent together.

In short, the word *"‘cohabitation™ does not have a
"plain” meaning iIn this separation agreement. Without extrinsic
evidence as to the parties”™ intent, there is no way to assess the
particular factors inherent in the dictionary meanings or caselaw
discussions of "cohabitation™ the parties may have meant to
embrace or emphasize.?

Accordingly, the order of the Appellate Division should
be reversed, without costs, and the case remitted to Supreme

Court for further proceedings In accordance with this opinion.

“The dissent complains that our resolution of this appeal
""creates uncertainty, making 1t difficult for parties to
understand their obligations and responsibilities’; and that
"[t]lhe wiser choice i1s to articulate a clear rule of law"
(dissenting op at 10-11). But the uncertainty stems principally
from parties®™ use of a word sufficiently ambiguous to have been
interpreted so variously by the courts. Moreover, the dissent"s
purportedly "clear rule of law" is hardly fair to those who may
have used the word 'cohabitation™ in an extant separation
agreement, intending the meaning ascribed to it by those
Appellate Division cases requiring financial interdependence.
The wisest rule, of course, is for parties in the future to make
their intention clear by more careful drafting.

- 16 -
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GRAFFEO, J. (dissenting):

The i1ssue in this case i1s whether the proof of
"cohabitation™ submitted by Mr. Graev was adequate to discontinue
his maintenance obligation under the cohabitation clause in the
parties®™ agreement. 1 conclude it was and, therefore, would
hold, as matter of law, that Mr. Graev is entitled to terminate
his maintenance payments. The majority, however, views the use
of the term "cohabitation™ in the divorce settlement agreement iIn
this case as inherently ambiguous and requires a court to make
findings of fact regarding what the parties intended the term to
mean. Because the cohabitation provision includes a specific
time period together with the maintenance termination event, |
believe the clause is unambiguous and there 1s no need to remit
this case to Supreme Court for yet another hearing.

|

After two years of contentious divorce litigation, the
Graevs negotiated a settlement agreement, which was incorporated,
but not merged, in the judgment of divorce entered in June 1997.
According to the terms of the negotiated settlement, Lawrence
Graev paid Linda Graev almost $2.5 million and agreed to make
maintenance payments of $120,000 a year (later increased to

$132,000 a year), with monthly maintenance payments continuing
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until August 10, 2009 -- about 12 years after the parties”
divorce. These payments would terminate upon the occurrence of
one of four specified events: (1) the death of Mrs. Graev; (2)
the death of Mr. Graev; (3) Mrs. Graev"s remarriage; or (4) Mrs.
Graev"s '‘cohabitation . . . with an unrelated adult for a period
of sixty (60) substantially consecutive days.'!

Linda Graev"s primary residence was an apartment on
Fifth Avenue in New York City, but she also maintained a home iIn
Connecticut that she used intermittently and for about two months
every summer. Sometime after the divorce, she became acquainted
with M_P., who owned a home near hers in Connecticut. They soon
began an exclusive and intimate relationship. It is undisputed
that M.P. and Mrs. Graev spent virtually every day and night
together for over 60 days from June through August 2004. M.P.
had unfettered access to her home, but he did not keep much
personal property at Mrs. Graev"s house (with the exception of an
approximately two-week period after he sold his home and before
he purchased a new house). Each paid for their own expenses and
their finances were not commingled. Despite M.P."s daily use of
Mrs. Graev"s home, he did not make contributions toward upkeep of

the property. As Mrs. Graev"s constant companion, M.P. began

! The agreement here did not incorporate the entire
statutory standard set forth in Domestic Relations Law 8§ 248 for
termination of court-ordered support. Section 248 allows a
court, upon application, to exercise discretion "on proof that
the wife is habitually living with another man and holding
herself out as his wife, although not married to such man."

-2 -
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attending Graev family functions, such as birthday and college
graduation celebrations. In fact, when M.P. attended the Graevs-®
daughter®s wedding ceremony, he joined in the formal family
photographs that were taken to commemorate that occasion.

After receiving reports from iInvestigators regarding
M.P."s consistent presence at his ex-wife"s home, Lawrence Graev
moved to terminate his maintenance obligation on the ground that
Linda Graev had cohabitated with M.P. during the summer of 2004.
She countered that she had not triggered a spousal support
termination event because M.P. owned a home and their finances
remained separate. Both Supreme Court and the Appellate Division
concluded that there was no cohabitation under the meaning of the
parties®™ divorce agreement because Mrs. Graev and M.P. did not
function as a single "economic unit.” Mr. Graev now appeals to
this Court as of right on the basis of a two-Justice dissent in
the Appellate Division that would have granted his application on
the rationale that financial interdependence is not a
prerequisite to cohabitation.

1

"A separation agreement is a contract subject to the

principles of contract construction and interpretation” (Matter

of Meccico v Meccico, 76 NY2d 822, 823-824 [1990]). It is an

elementary rule that contracts are construed iIn accordance with
the intent of the parties and the best evidence of the parties”

intent Is what they write in their agreement (see e.g. Goldman v

-3 -
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White Plains Center for Nursing Care, LLC, _ NY3d __, 2008 NY

Slip Op 07760, *2 [decided October 16, 2008]). Consequently, if
a written agreement is complete, clear and unambiguous, it ""must
be enforced according to the plain meaning of its terms,” without
reference to extrinsic materials outside the four corners of the

document™ (id., 2008 NY Slip Op 07760, *3, quoting Greenfield v

Phillles Records, 98 NY2d 562, 569 [2002]). When presented with

such an agreement, "a court is not free to alter the contract to

reflect its personal notions of fairness and equity"” (Greenfield

v_Philles Records, 98 NY2d at 570).

Contrary to the majority"s assertion, 1 find that the
term "cohabitation” has a commonly-accepted core meaning:
habitually living with an unrelated adult in the same residence
while engaged in an intimate relationship without being legally
married to that person (see e.g. Black®"s Law Dictionary 277 [8th
ed] ["The fact or state of living together, esp. as partners in
life, usu. with the suggestion of sexual relations™]; New Oxford
American Dictionary [2d ed 2005] ["live together and have a
sexual relationship without being married'™]; Random House
Webster®s Unabridged Dictionary [2d ed 2001] ["1. to live
together as husband and wife, usually without legal or religious
sanction. 2. to live together In an intimate relationship™];
Webster®s Third New International Dictionary [2002] ["to live
together as or as if as husband and wife]). In fact, we have

explained that "cohabitation™ iIs synonymous with the phrase
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"habitually living with another™ person for purposes of the
maintenance termination provisions of Domestic Relations Law

8§ 248 (see e.g. Matter of Bliss v Bliss, 66 NY2d 382, 389 [1985]

['statutory language clearly mandates discrete findings of

cohabitation and holding out"™] [emphasis added]; Northrup v

Northrup, 43 NY2d 566, 571 [1978]; see also Markhoff v Markhoff,
225 AD2d 1000, 1001 [3d Dept 1996], lv denied 88 NY2d 807 [1996];

Gordon v Gordon, 342 Md 294, 297 n 2, 675 A2d 540, 542 n 2

[1996]; E.D.M. v T.A_M., 307 SC 471, 475, 415 SE2d 812, 815

[1992] ["evidence of living together in an intimate relationship
supports a finding of cohabitation']).

It is true, however, that the use of the term
"cohabitation™ without elaboration or conditions is capable of
causing ambiguity. This is because a living arrangement becomes
cohabitation only if it is habitual and this requirement may not
be quantified iIn every situation. But the parties iIn this case
were careful to avoid this pitfall by indicating that the
benchmark would be a specific duration -- "'sixty (60)
substantially consecutive days"™ -- a practice that is implicitly
recommended by a leading New York treatise (see Scheinkman,
West®"s New York Practice Series, New York Law of Domestic
Relations, Appx B, at 550 ["openly and continuously cohabits with
an unrelated male for a continuous period exceeding 30 days .

P - This was sufficient to make the cohabitation clause here
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unambiguous.?

The Graevs agreed that maintenance payments would
terminate if Linda Graev cohabitated for 60 or more substantially
consecutive days with a person not related to her. As Mrs. Graev
concedes, she and M.P. were in an intimate relationship: they
held themselves out as a couple to their family, friends and
community; their approximately three-year relationship was
exclusive, monogamous and, at least for a time, sexual In nature;
M.P. attended family celebrations; he had complete access to her
home; they spent most of their time together; and they slept
together almost every night for at least 60 substantially
consecutive days. Consequently, 1 would hold that Mrs. Graev
cohabitated with M_P. for the requisite period of time, resulting
in the termination of her right to continued maintenance.

1l

The fact that Mrs. Graev and M.P. lived together
intimately for the relevant time frame but did not share
household expenses or "function as an economic unit" -- the key
component of the Appellate Division®s reasoning -- does not
provide an adequate basis for departing from the text of this

divorce agreement and basic principles of contract law. To

2 Although it has been said that "cohabitation,' standing
alone, is ambiguous because 1t can mean to live with a man, a
woman, or either a man or a woman (Kripp v Kripp, 578 Pa 82, 92-
93, 849 A2d 1159, 1165 [2004]), even i1f that is true the divorce
agreement in this case specified that Mrs. Graev would not live
with an unrelated "adult."

-6 -
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begin, In construing the term "cohabitation,”™ we have never
suggested that two people cannot "live together™ in an intimate
relationship if they do not function as an "economic unit"” (see

e.g. Matter of Bliss v Bliss, 66 NY2d at 389; Northrup v

Northrup, 43 NY2d at 571). Admittedly, there is a line of
Appellate Division cases that supports the idea that cohabitation

requires financial interdependence. The genesis of this analysis

appears to have been Scharnweber v Scharnweber (105 AD2d 1080
[4th Dept 1984], affd 65 NY2d 1016 [1985]). The agreement in
that case specified that the ex-wife would "‘not have any
unrelated male living in the household™ that was the former
marital residence. The Appellate Division concluded that this
condition had not been met because the ex-wife and the new man
did ""not share household expenses or a bedroom and d[id] not
function as an economic unit” (id.).

This Court affirmed, noting only that the evidence
failed to establish that "the wife lived with an unrelated male
at the former marital residence"™ (65 NY2d at 1017).
Significantly, we did not address or endorse the '‘economic unit"
requirement. Nevertheless, courts have subsequently adopted the
notion that cohabitation requires a sharing of household expenses
or functioning as an economic unit without adequately explaining
why this factor must be engrafted on divorce agreements and
stipulations that do not incorporate such a condition (see e.g.

Clark v Clark, 33 AD3d 836 [2d Dept 2006]; Matter of Ciardullo v
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Ciardulllo, 27 AD3d 735 [2d Dept 2006]).
Today, as a Court, we unanimously reject the rule that

economic interdependence is a sine gqua non of cohabitation.?

Aside from the textual and contractual considerations, that rule
makes little sense practically because a party receiving
maintenance can easily evade the consequence of a termination
provision and receive more than the benefit of his or her
bargain. Mrs. Graev and M.P., for example, would be free to
continue their relationship in its current form indefinitely
without violating the termination provision -- they could be
together 24 hours a day and sleep together every night for years
-- but as long as they maintailn separate bank accounts and do not
share expenses, they would not be cohabitating under the economic
unit concept. This is not how a cohabitation clause is supposed
to work; nor is it what other parties anticipate when including
similar cohabitation clauses in their agreements.

That being said, 1 agree with the majority that
economic interdependence can be relevant to the cohabitation
analysis. As the plain meaning of the term makes clear,
cohabitation is comprised of several distinct elements: (1)

living with (2) an unrelated adult (3) for a specified period of

* The essential holding of the majority®s Opinion is that
there can be cohabitation without financial interdependence or
functioning as an economic unit (see majority op at 14-15
[recognizing the existence of the Appellate Divisions®™ "economic
unit"” theory but stating that "we have never taken this position
and decline to do so"™ in this case]).

-8 -
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time or with an expectation of permanence (4) in an intimate
relationship (5) without being married to that person. In my
view, the extent to which a couple intermingles its finances 1is
pertinent on the issues of whether the relationship is
sufficiently "intimate" or whether the parties intended a long-
term commitment. But iIn this case, the intimate nature of the
relationship is not in dispute, and the question of duration or
permanence is addressed by the agreement itself -- 60
substantially consecutive days. Hence, the cohabitation clause
has been triggered.

The Appellate Divisions®™ "economic unit"™ theory is also
undermined by its failure to take into account that financial
independence, as well as economic interdependence, may sometimes
support a finding of cohabitation. This Is so because there can
be more than one purpose for a cohabitation clause. It can
represent the parties®™ understanding that one ex-spouse should
not have to pay maintenance if the other has a new partner to
help support his or her lifestyle. But, just as importantly,
these clauses may also be designed to prevent an ex-spouse from
using the money he or she receives from an ex-spouse to support a

new paramour.*

4 See e.g. Gordon v Gordon, 342 Md at 309-310, 675 A2d at
548 ('if the cohabitant does not pay a fair share of the
household expenses, then i1t follows that part of the support
payment supports the cohabitant rather than the ex-spouse™);
Wolfe v Wolfe, 46 Ohio St 2d 399, 421, 350 NE2d 413, 427 (1976)
(""i1f the paramour resides in the wife®"s home without

-9 -
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v

In sum, the majority"s determination that the use of
"cohabitation™ in divorce agreements gives rise to ambiguity
raises serious concerns. First, it will create a proliferation
of litigation in virtually every case where these commonly-used
cohabitation/maintenance termination provisions are sought to be
enforced. And courts, in turn, will have little helpful evidence
when attempting to evaluate the issue other than the self-
interested testimony of the parties”™ themselves.® Second,
requiring extrinsic evidence in all these cases undermines the
primary purpose for entering into written agreements -- to
memorialize the parties™ understanding of the parameters of
permissible and impermissible conduct and personal relations.

Thus, the majority”s rule creates uncertainty, making it

contributing anything toward the purchase of food or the payment
of normal household bills, then there may be a reasonable
inference that the wife"s alimony iIs being used, as least In
part, for the benefit of the paramour, in which case i1t could be
argued with force that the amount thereof should be modified
accordingly®™), quoting Garlinger v Garlinger, 137 NJ Super 56,
64, 347 A2d 799, 803 (1975).

5> Parties to future divorce agreements may wish to consider
whether to define "cohabitation™ to expressly exclude the
"economic unit” concept (see generally Zipparo v Zipparo, 70 AD2d
616 [2d Dept 1979] [defining term to mean ""the regular living
together of the Wife with a man for a period exceeding six (6)
months™"]) or simply discontinue using the term "cohabitation”™ --
which the majority believes i1s inherently meaningless iIn the
absence of factual findings regarding the parties”™ intent -- 1iIn
favor of "reside”™ or "live together™ along with a specified
period of time.

- 10 -
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difficult for parties to understand their obligations and
responsibilities. The wiser choice is to articulate a clear rule
of law: cohabitation occurs when two unrelated adults who are
not married to each other have an intimate relationship and live
together habitually for an agreed-to period of time.

For all of these reasons, 1 conclude that the
maintenance obligation was terminated by operation of the
cohabitation clause and would hold that Lawrence Graev is
entitled to judgment as a matter of law.

* * * * * * * * * * * * * * * * *

Order reversed, without costs, and case remitted to Supreme
Court, New York County, for further proceedings iIn accordance
with the opinion herein. Opinion by Judge Read. Chief Judge
Kaye and Judges Ciparick and Jones concur. Judge Graffeo
dissents in an opinion in which Judges Smith and Pigott concur.

Decided October 21, 2008
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